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Introduction

For centuries, cultural objects have been ‘on tloeeh transported to foreign countries and
safely returned to the lending countries. So #afe to say that borrowing and lending cultural
objects is not a new phenomenon. In the beginnintpe 1960s, for instance, it had been
agreed that Leonardo da Vinci’'s masterpieceMioaa Lisa would be loaned by France to the
United States. Questions ensuing from such an aah Iconcerned packing, securing,
shipping, insuring, handinggtc. But there were no concerns about immunity fromzse.
Nobody seemed to worry that an individual or a campmight think of seizing the painting.
However, meanwhile, the issue of immunity from aegzfor travelling cultural objects has
become more and more a concern for States and masé&uis is mainly due to an increasing
number of legal disputes over the ownership ofucaltobjects, particularly as a result of
claims made by heirs to those objects exproprieye@ommunist regimes in Eastern Europe,

as well as Holocaust-related claims.

During the course of time, it occurred to me thatas not clear whether States actually knew
what the current state of affairs was with regaréhimunity from seizure of cultural objects
belonging to foreign States while on loan abroad2004 a convention on jurisdictional
immunities of States and their property had bedabéshed under auspices of the United
Nations, addressing, among other things, immumtyctiltural State property on loan. That
convention, however, has not yet entered into folcéhus considered it necessary to
investigate whether another rule of internatioral lwas already applicable: a rule of
customary international law. After all, that ruleomdd be binding upon States, without
necessarily becoming a party to a convention. Amdl @id: | investigated whether a rule of
customary international law exists, to the effdwttcultural objects belonging to foreign
States are immune from seizure while on loan tahercState for a temporary exhibition.
And if such a rule does not yet exist, is it emegdi And if such a rule does exist, what are its
limitations? In the autumn of 2011, I finalized mtyudy, and later in this presentation, | will
share my conclusions with you. It is my aim that shydy can provide more clarity and legal

certainty in the field of lending and borrowing twwhl State property.

What isimmunity from seizure?
The term ‘immunity’ stems from the Latin ternmimunitas, which means freedom from

taxes or freedom from services. With regard to reg af the term ‘seizure’, it needs to be
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emphasized that | use this term in an overall rmgarAll forms of seizure are supposed to be
included in this term, such as attachment, exesuts@questration, forfeiture, requisition,
foreclosure, replevin, detinuetc.

| prefer the following description of ‘immunity fro seizure’ for the purpose of my
presentation: “The legal guarantee that culturg@ab on temporary loan from another State
will be protected against any form of seizure dgrithme loan period.” This description
originates from the 2006 ‘Action Plan for the EW#iotion of Museum Collection Mobility

and Loan Standards’.

Why may someone wish to seize a cultural object on loan?

In practice there appear to be two main situationg/hich someone may wish to seize a
cultural object that is temporarily on loan. Firdtthere is an ownership dispute over a
cultural object on loan. A claimant may attempfil® a claim in the borrowing State and to
try to seize the object if he believes that hisndes are better, legally speaking, in the State
where the cultural object is temporarily on lodrart they are in the State where the object is
normally located. Second, if a claimant (an indidtor a company) asserts that the owner of
the cultural object on loan owes a debt (not nerdggelated to the object) to the claimant,
and this claimant has doubts regarding the poggilof enforcing a judgment or arbitration
award in the State of residence of the owner. Betet may be other situations. For instance,
in the context of a criminal investigation, law erdement officers may wish to seize certain
cultural objects in order to preserve evidenceit@ray be the case that a third party, such as
a carrier handling the cultural objects in conrmctivith the exhibition, could have a lien on
the object until he is paid for services provided.

Let me give examples of the two first situationslascribed above.

The first situation is relatively easy to imagider heir of a Holocaust victim, or an heir of a
collector under Tsarist Russia, is of the opinioat tthe lending State expropriated a cultural
object that belonged to his or her family. The heay be of the view that the chances for
restitution under the jurisdiction of the borrowiBgate are better than in the jurisdiction of a
lending State. He or she therefore may try to seigecultural object concerned, after which

(s)he will initiate legal proceedings for recovery.
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A typical example regards the paintifige Dance painted by Matisse in 1909. In 1918, the
painting (together with many of other cultural altgg had been taken by decree of Lenin and
without adequate compensation from Sergei Shchukie, of the main art collectors at the
time in Russia. During the last two decades, thistng has travelled a lot. It has been on
exhibitions in Paris, Dusseldorf, Rome, London, &masterdam. Heirs of Shchukin (first his

daughter, then after her death his grandson) haweral times tried to seize the artwork.

Let me give an example of what happened in Francg993. In that year, Centre Pompidou
in Paris held a Henri Matisse exhibition, where eodB0 paintings by Matisse were
exhibited. The paintings came among other places fthe Hermitage Museum in Saint
Petersburg (Russia) and the Pushkin Museum in Masthe daughter of the Shchukin took
advantage of the presence in France of the wortsnamt to the Paris court, claiming for a
sequestration order of 21 works by Matisse, whiggimally belonged to her father. Reason
for the order should be, that the expropriatiol®18 was illegal and contrary to the French
order. She asked in her claim the Centre Pompiddaetome a depository of the works until
the ownership claim would have been settled. Rudsianed State immunity in this case,
which had been awarded by the court. The daugliet &n appeal, but meanwhile, the
exhibition was ended and the works were sent baélussia.

After this time, the Shchukin heirs filed claimssome other States, like Italy and the United
States of America. According to the grandson ofhBRk&, not so much because the heirs
wanted the painting back into their ownership, fingt and foremost to draw attention to the
way Shchukin had been expropriated by the Russ@amn@unist regime in 1918. In their
view, the Russian Federation should institute areergent that reasonably compensates and
pays a percentage of the material benefits that baerued to the State from the exploitation
of these expropriated cultural objects. Due tof#me, The Dance is often taken as an

example.

The second category of cases is much more inséiearethe first one, as this category has
nothing to do with an ownership dispute, neithecassarily with the cultural object
concerned. Th&loga case in Switzerland illustrates quite well the sekeituation in which

someone may wish to seize cultural objects temppi@n loan:
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In November 2005, the Swiss compaNgga tried to seize a collection of 54 French
masterpieces belonging to the Pushkin Museum incMlesAmong the works were paintings
by Renoir, Monet, Manet, Degas, Van Gogh and Gauglhe masterpieces had been
exhibited from June to November 2005 in Martignyyit3erland. Noga claimed that the
Russian Federation owed it hundreds of milliondaifars in alleged debts and compensation.
In 1997, a Swedish Arbitration Institute had rutbdt the Russian government had to pay
Noga 63 million US dollars. In order to execute thatmg| Noga obtained an order from the
court in Wallis authorising the seizure; the paigd were subsequently seized on 13
November 2005 as they were leaving Switzerlandktorn to Russia. On the initiative of the
federal authorities, the Swiss Federal Councildwe 16 November 2005 that the cultural
objects should be allowed to leave the country shduld be sent back to the Russian
Federation. The ruling of the Swiss Federal Couneik based on an article of the Swiss
Constitution which allows for “necessary measures ptotect national interests” and
emphasised that “in international law, nationaltunal treasures are public property and are
not subject to confiscation”. The ruling went intomediate effect with no possibility for

appeal. But a lot of harm was already done.

Let me give another example, probably even morelitanto you: the so-calle®iag Human

case.

In May 2011, a Viennese District Court orderedgbizure of three cultural objects owned by
the Czech Republic and lent to an exhibition in Auestrian National Gallery Belvedere in
Vienna. The objects concerned were a painting byGhech artist Emil Filla,Two Women
(coming from the Moravian Gallery in Brno), a pagt by fellow Czech national Vincenc
Benes The Dancer and a sculpture by the Czech artist Otto Gutfrewatled The Embrace
(both coming from the National Gallery in Pragu€he Belvedere was appointed as the
court’s custodian of the objects.

The background of this case was the following:he beginning of the 1990s, the company
Diag Human wanted to trade in blood plasma from Czech tramsfucentres, but stated that
it failed to do so after the then Czech MinisteHafalth referred to the company in seemingly

negative termsDiag Human started a legal case, asking for compensation ftenCzech
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Republic. In August 2008Diag Human received an arbitral award, ordering the Czech
Republic to pay a sum of almost 9 billion Czechagrs to the company. The Czech Republic
appealed against this ruling, but there are diffees of view on the question whether the
appeal was signed by duly authorised Czech officidlccording tdiag Human, the arbitral

decision became final and effective, but the Czadhorities are of the opinion that the legal

case is still pending.

On 1 June 2011, the Austrian Ministry of Justicet $81 email to the court, originating from
the Austrian Ministry of Foreign Affairs. In the aih it was said that under customary
international law, the Czech Republic was immuramfrseizure with regard to its three
cultural objects, as it regarded property of aeStatming part of an exhibition of objects of
scientific, cultural or historical interest. The &h authorities were also of the opinion that
the seizure of the cultural objects by the Austrtart was to be considered a breach of

international law, as it regarded Czech property\&isovereign, non-commercial purpose.

On 21 June 2011, the Viennese District Court odi¢hait seizure had to be lifted, on the
basis of generally acknowledged rules of intermaiolaw. Although the 2004 UN
Convention on jurisdictional immunities of Statesdatheir property had not entered into
force, the court was of the opinion that the cotstesf the convention provided sufficient
indications of State practice to assume that a afileustomary international law exists,
immunising cultural State property on loan. In #m&d, the objects returned to the Czech

Republic.

The claims in this category are harder to predidten loaning objects from a certain State, it
is unfeasible to (fully) investigate whether thedang State has unpaid debts and/or whether
it would cross the mind of the creditor to try teeeute its rights in a foreign State under the

jurisdiction of that State.

Why can immunity from seizure be desirable?

Basically, the reason for providing cultural obgeetith immunity from seizure is to prevent
cultural objects on loan from being used as ‘hastagn trade and/or ownership disputes.
Immunity from seizure can serve as a means to owezcthe reluctance of lenders to send

their cultural objects temporarily abroad.
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We also have to keep in mind that many States hlmramitted themselves through
international legal instruments to supporting tlkeh@ange of cultural objects. It can be said
that nowadays there is a well-established and wsally shared interest to protect and
enhance the international cooperation of museurdsoémer cultural institutions. Moreover,
in the literature, links have been made betweeturall objects and diplomatic relations:
international art loans can symbolise and fostesehdiplomatic relations. Cultural objects
can break the ice of misunderstandings and camédrst steps in new bilateral ties. They
are sometimes referred to as ‘good will ambassadorsunity from seizure facilitates inter-
State art loans. That background may serve as peprexplanation why immunity from
seizure for cultural State property on loan is ustidable.

Customary international law

Since | examined the question whether cultural abjéelonging to foreign States are
immune from seizure on the basis of customary matiéonal law while loaned to another
State for a temporary exhibition, a short explaratn regard to customary international law
cannot be absent. Customary leswone of the various sources of international laext to,

for instance, treaty law. It happens regularly tbattain States are not a Party to important
conventions. If the rules in those conventions lsarconsidered as customary law, then those
States are bound by these rules. Furthermore, thayebe areas where a convention does not
yet exist. It can thus be important to know whethaule of customary international law is

existing.

In order to be considered as a rule of customavy darule needs to be based on a widespread,
representative and virtually uniform practice oat8s, accompanied by the conviction that
this practice is accepted as law, often referredstapinio juris. This has been stated several
times by the International Court of Justice (ICIhe ICJ stated as well, that it is not
necessary that a rule is entirely accepted worldwiRtactice should reflect wide acceptance
among the States particularly involved in the ral@wactivity. In the words of the ICJ, “States
whose interests are specially affected” must betortgose participating in the creation of the
rule. The absence of practice by other States doésprevent the creation of a rule of
customary law. Thus, in determining whether a afleustomary international law exists with

regard to immunity from seizure of loaned cultwhjects belonging to foreign States, special
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attention needs to be paid to those States whiehha most active and involved in the field

of lending and borrowing cultural objects for temgoy cross-border exhibitions.

In principle, any act or statement by a State fahich views about customary law may be
inferred can serve as a source or evidence of iaetice, as long as it is reasonably
recognisable. Examples are judgments, diplomaticespondence, policy statements, legal
advice by governmental legal counsels, rules agdlations, reservations and declarations
when signing or ratifying treaties or memorandauoflerstanding. It is important, even

essential, that States act out of a certain legéfoor conviction and that they do not regard
their behaviour as merely a political or moral gest It may be very difficult and largely

theoretical to strictly separate the elements atfice and legal conviction. Quite often, the
same act reflects both practice and legal convictigut in order to discover a possible rule
customary international law, it was still necesstmy me to investigate whether States are
providing immunity from seizure because they fdaré is a legal obligation to do so, or
whether they just want to act as pragmatically@ssjiple. Based on my investigations, | have
the impression that the practice of States in thlel fof my study is primarily based on a

combination of both legal belief that cultural $ta@rroperty on loan deserves protection and

pragmatism in order to be seen as a ‘trustful afel lsaven’ for international art loans.

2004 UN Convention on Jurisdictional Immunities of Sates and Their Property
| already referred to the recently adopted globghl instrument on State immunity: the UN
Convention on Jurisdictional Immunities of Stated &heir Property. On 2 December 2004,

the UN General Assembly adopted the conventiondmgensus.

Part IV of the 2004 UN Convention regards State umity from seizure. It provides in
general, but subject to certain limitations, foe timmunity of a State from all forms of
seizure in respect ofs property or property in its possession or control. The term used in
this convention is ‘measures of constraint’, anel tbnvention makes a distinction between
pre-judgment measures of constraint and post-judgmmeasures of constraint. The rule in
regard to pre-judgment measures of constrainttiseeraabsolute under the convention. With
regard to the question whether property is entitteghost-judgment measures of constraint
(also called immunity from execution), it is impamt to determine whether the property

serves a commercial purpose (in which case no intsnapplies), or whether the property



State Immunity and Cultural Objects on Loan — DouNvan Woudenberg — Prague, 23 April 2012

has a sovereign, governmental purpose (which nthleegroperty entitled to immunity). This

part of the convention also contains an articleret&tate property is listed which shall not be
considered as commercial property. Consequentlg, ghoperty is immune from seizure

(unless the State to which the property belongs exgicitly consented to seizure or has
allocated the property for the satisfaction of ¢tbenected claim). The relevant article, Article
21, aims to secure the protection for certain $jpecategories of property. One category of
property reads “property forming part of an exhdnt of objects of scientific, cultural or

historical interest and not placed or intendedélaced on sale.” State-owned exhibits for
industrial or commercial purposes are not covesethis category. It should be borne in mind
that the gist of Article 21, and especially thetordl category, has neither been disputed
during the negotiations. Not only does that meat the international community of States
agreed with the interpretation contained in it &reast was not against it), but it can also

serve as an indication of the possible existen@erafe of customary international law.

In my view, the fact that cultural objects can bgortant for the identity of a State, the fact
that cultural objects may help to understand theiey history and development of a State, as
well as the fact that cultural objects can be used means in the promotion of international
cultural exchanges (codified in several internaloagreements) and the strengthening of
bilateral or multilateral diplomatic relations, neskit fair to consider these cultural objects on
loan as a category of protected State property.

What is a Sate and what is Sate property?
When we speak about a State, we should ask oussflv@ moment what is meant by that.
Different national and international legal instrurtee each follow their own approach in

regard to the definition of a State, and some l@aw®re, and some a less inclusive definition.

With regard to a State museum, it may not be all fimple to state whether it is generally
included within a definition of a State or not. Tihecisive question may be, whether the State
museum is performing a governmental (or sovereagt)(actjure imperii) or essentially a
commercial act (agure gestionis). How to consider an art loan? On the one hantbarts do
have the earmarks of a commercial act, as a ‘comiaiexct’ is generally described as an act
which can also be performed by an individual pevag¢rson. Thus, according to theture of

the act, an art loan should be regarded as ajurgcgiestionis. On the other hand, there may
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be reasons to attach a public purpose to the ant las States have committed themselves to
supporting the exchange of cultural objects throungérnational legal instruments. Indeed, it
seems quite plausible that lending and borrowirageStact with a public, non-commercial,
aim, for instance mutual understanding for eaclerath(cultural) history or re-establishment
of bilateral diplomatic relations. It could thusdaed very well be that thaurpose of the art
loan has to be considered as qure imperii. However, in regard to the question how an act is
to be considered, in most jurisdictions solely dmarily the nature of the act is taken into
account. That would then mean that an art loamsidered to be a commercial act and that

the State museum performing this act does nowfi#tin the definition of a State.

If an entity, such as a State museum, cannot b&idemred as included within the definition of

a State, that does not mean that the cultural tshjemused in that State museum are subject to
seizure by definition. Immunised State property lddae broader than solely property that is
owned by a State. In the 2004 UN Convention propevimed by the State and propeiity its
possession or control would most likely be covered by the immunity piens, although the
exact scope has not yet been determined in pra@ased on my investigation, it would be
fair to say that in any case property thatSiate-owned or of which the State serves as a

custodian or hasa right of disposal would fall under the immunity.

When would we be able to speak of a relationshigvéen the objects concerned and the
State as custodian (or as having a right of didjpp$a any case, it should be possible for the
State to exercise certain rights and the Stateldhwave the legal authority to do so; the

property should be in the possession of the Sta¢ése the State should have possibilities and
capacities of determining the use of the objeats.iffistance, it should not be possible for the
State to sell the objects, but it should be possfbl the State to determine whether the
objects could be loaned or not. In any case thetelwaitations have not been properly

established yet.

Thus, the cultural objects located in a (State) enaos can under circumstances still be
immune from measures of constraint when on loamwaabrAfter all, such a museum can
house numerous different cultural objects; somtha$e objects may be owned by a State, a
State may be able to exercise control over othgctd) and some objects may not have a link

with the State at all. In case a State has a coienetirough ownership, possession or control

10
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with these objects, and the objects form part ofeahibition of scientific, cultural or
historical interest and are not placed or intenidedde placed on sale, then the objects would

fall under the protection of immunity.

Opinions of Sates
| will now refer to some opinions of several of ihgportant States in the field of international
art loans on the question whether cultural Statgpgnty on loan is immune from seizure

under international law.

Within the European Union, the promotion of the mhigbof collections is regarded as a key
issue since the beginning of the millennium. Someary ago, an Expert Working Group
‘Mobility of Collections’ has been established una@geispices of the European Commission.
One of the subgroups of this Expert Working Grogaldwith immunity from seizure. In
2009, the subgroup sent an enquiry of to all 27 KenmStates of the European Union. The
most relevant question of the enquiry in regarthts presentation read: “Does your country,
on the basis of (customary) international law, ttreatural property belonging to foreign
States as goods intended for public use, and asingethat those goods are considered to be
non-commercial?” In answering that question, appnaxely half of the EU Member States
have stated that they, on the basis of (customatg)jnational law, treat cultural property
belonging to foreign States as goods intended fdilip use and consider this cultural
property as non-commercial goods by definition. SEheStates werdBelgium, Cyprus,
Denmark, Estonia, Finland, Malta, the Netherlands, Poland, Portugal, Romania, Slovenia,
Spain andthe United Kingdom. It can be considered that the abovementione@sStgtve two
messages: first, that they consider cultural prypbelonging to foreign States as goods
intended for public, non-commercial, use. And seg¢dhat they do so on the basis of the
belief that an underlying rule of customary intdio@al law exists. The fact that the other half
of the EU Member States did not answer the aforéimeed question to the affirmative does
not mean that they had a different opinion. As dtenaf fact, only Sweden answered the
aforementioned question with a straightforward “ndany states did not have a firm
opinion, or said that they doubted whether a ridleustomary international law had already

sufficiently developed.

11
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| did not mentionAustria in my listing. Austria answered the enquiry of tB8 subgroup
‘Immunity from Seizure’ by stating that it did neish to rely on a possible rule of customary
international law. It considered a rule of custoynaternational law prohibiting the seizure of
cultural objects belonging to foreign States asiffitsently developed. However, in October
2005 at the time of the national ratification prexeof the earlier mentioned 2004 UN
Convention, Austria stated that “the conventioeas the codification of existing customary
international law with regard to State immunitytire field of civil law”. In June 2011, the
Austrian Ministry of Foreign Affairs, competent iquestions concerning immunity and
international law, argued before the Austrian comrthe Diag Human case that customary
international law has been codified in Articlestd&1 of the 2004 UN Convention and that
with regard to cultural State property on loan égi21 of the 2004 UN Convention, with its
protected categories, can be considered as thectieft of a rule of customary international

law. Representatives of ti@&zech Republic were of the same opinion.

With regard toGermany, it is interesting to mention that in 2010 therlBeCourt of Appeals
ordered that seizure of cultural objects belongma foreign State and temporarily on loan
would be impermissible, as the objects served a&reoyn, governmental purpose, and that

these objects fell under the general principleState immunity.

Switzerland has made very clear in public that it considerducal objects belonging to

foreign States and temporarily on loan as objedtis &sovereign purpose and immune from
seizure on the basis of customary international lemNovember 2005, the Swiss Federal
Ministry of Foreign Affairs stated: “Cultural goods States are, based on international law,
to be considered as public property, which can asa#er of principle not be subject to

measures of constraint.” No opposing or rejectiegctions have been given by any other
State to this. Moreover, when ratifying the 2004 Gbinvention, the Swiss authorities stated
that the Federal Court had determined that the extan should be seen as a codification of

customary international law.

The Ministry of Foreign Affairs of thdRussian Federation has stated that cultural State
property on loan must be considered as goods iateridr government non-commercial
purposes on the basis of a rule of customary iatemal law. Already in 2005, when

confronted with the seizure of its own culturaledig on loan in Switzerland (tiNoga case),

12
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the Russian Federation firmly stated towards thas$&wauthorities that on the basis of
customary international law, these objects werdegted against seizure, as it concerned
objects with a sovereign, public purpose. The thett the Russian Federation demands
immunity from seizure guarantees from borrowingt&tahas nothing to do with uncertainty
about the existence of a rule of customary intéonat law, but with the conditions as set
forth in Article 30 of the Russian Law on Exportdaimport of Cultural Property, which
demandsinter alia, a return guarantee from the borrowing State.

The United States sees an obligation to immunise cultural objectergng to foreign States
or foreign institutions against seizure and to litate cultural exchanges between States.
Moreover, when cultural objects belonging to forelgtates have been the focus in different
court cases, the US authorities were very vocalxpressing towards the judiciary that these
cultural objects should be immune from seizure.dRelgss of the belief that it is necessary to
protect these objects against seizure, the US atiisodo not merely wish to rely on a

possible underlying rule of customary internatidasl.

Legislation of States

In 1965, theUnited States was the first country ever to enact immunity fraeizure
legislation. Several underlying constituent Stdtage legislation as well, to name New York,
Rhode Island and TexaBrance was the first State within the European Union #94,
followed by Germany (1999), Austria (2003), Belgium (2004) and theJnited Kingdom
(2007). Also, the Netherlands has immunity from seizure legislation, althought no
specifically referring to cultural objects but ttae owned objects intended for public service
(which could include cultural objects as well —illwome to that in a while)Switzerland
enacted legislation in 200%jechtenstein in 2007, and~inland and theCzech Republic in
2011. Currently, legislation is in developmentiangary, Poland andl taly.

Israel has enacted legislation in 20@anada does not have a federal immunity from seizure
Act which is specially addressed towards culturbjects, but five provinces adopted
immunity legislation in the late 1970's and thelgar980’s: British Columbia, Ontario,
Quebec, Alberta and Manitobdapan enacted immunity legislation for cultural State
property in 2010, in order to implement the 2004 QWNnvention, and for other cultural

13
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property in 2011. Also th&rritory of Taiwan has its own immunity legislation for cultural

objects on loan.

Why did States enact legislation? Some States wdlielady accept the existence of a rule of
customary international law have also enacted &peonmunity from seizure legislation.
Examples are Belgium, Switzerland, the United Kimgdand Finland. But with the exception
of Belgium, the legislation of these States pratenbre than cultural property belonging to
foreign States, namely also privately owned cultolgects, so that may be a reason for the
legislation. Dualist States may also enact legmhatin order to implement rules of
international law in their domestic legal systenmogher reason for legislation may be, that it
helps to guide the judiciary in its assessmentghabit does not need to determipr®prio
motu the possible existence of a rule of internatidaai, as well as its limitations. Moreover,
a reason for enacting legislation may also havenbteat because of the wishes ather
States, those States enacting legislation wanteshoov that objects of the lending States
would in any event be safe in their jurisdictiorutBjenerally the borrowing States also felt
themselves that they had a legal obligation togmtahe objects.

Stuation in the Netherlands

The Netherlands has a rather interesting legigagiystem concerning immunity for States
and their property. The combination of provisionstained in the Act on General Provisions
of Kingdom Legislation, the Code of Civil Proceduned the Court Bailiffs Act gives a fairly
overlapping protection, whereby it is of course aj® the judiciary which has the last say

when it comes to the judicial interpretation ofg@grovisions.

The Netherlands has repeatedly expressed the apinéd, based on customary international
law, cultural objects belonging to foreign Stated an temporary loan in the Netherlands are
to be considered as property intended for publicise, as long as the objects do not clearly
have a commercial goal (e.g. are offered for s#le)such, these objects are immune from

seizure.
The Netherlands has two relevant Articles in itd€of Civil Procedure which state that
“goods intended for public service may not be s#izdrticle 436 of the Code of Civil

Procedure regards post-judgment measures of conistwehereas Article 703 regards pre-

14
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judgment measures of constraint. As stated, isialdished practice to treat cultural objects
of a foreign State that are in the Netherlands teamiy for an exhibition as goods intended
for public service. For the protection under thel€of Civil Procedure, it is not by definition

necessary that the objects concerned are Staterpyopecisive is whether the objects are
intended for public service. Thus also objects bgiog to a museum, but intended for public

service, can fall under the protection of the Coti€ivil Procedure.

In addition to the provisions of the Code of Cikilocedure, and with reference to the Dutch
view as just expressed, Section 13a of the Act ene@l Provisions of Kingdom Legislation
applies. That section contains a very general tvedor the Judicial Branchviz.: “The
jurisdiction of the courts and the execution ofiqial decisions and deeds are subject to the
exceptions recognised in international law.” Ithas recognised that under conventional and
customary international law certain persons oritumsbns cannot be made defendants in
proceedings in Dutch courts and certain propertynotitbe made the subject of enforcement
proceedings. And cultural State property falls witthat category, according to the Dutch

government.

In the unlikely event that a cultural object ofoaeiign State is at risk of seizure, Section 3a of
the Court Bailiffs Act applies. That section empaosvihe State to intervene if it considers that
the service of a notification of seizure would leatrary to the obligations of the Netherlands
under international law. And as we have seen, tethéilands considers it an obligation

under international law to protect cultural Stateperty on loan against seizure.

Under this Section 3a, a bailiff who is instructedpoerform an official act shall immediately
notify the Minister of Justice if he has reasorbébieve that performing the seizure might be
incompatible with the Netherlands' obligations unishéernational law. In turn, the Minister
may notify a bailiff that an act of seizure whichet bailiff is planning to perform is
incompatible with the Netherlands' obligations unii¢ernational law. When preparing this
notification, the Minister of Justice will consdlte International Law Division of the Ministry
of Foreign Affairs as to whether or not the actseizure in question would be in breach of
international law. The advice of the Ministry of rEmn Affairs in these matters is usually
followed. The consequence of the notification iattthe bailiff is no longer competent in

performing the act.
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Although it is the intent of the law that, becaa$e¢he obligation to inform, the Minister has
the chance to act timely in order to prevent seizwrhich would be contrary to international
law, one cannot exclude that situations could osghere prevention is not possible, for
example because the minister was not informed bké&ord of the seizure. In the unlikely
event that State property has already been sdalzedgizure must be cancelled on the basis of
the Minister’s notice.

What one should keep in mind at all times, is twhatever notification the Executive can
give, the final ruling is always up to the judigiaiThe Judicial Branch, however, concedes
that when interpreting and applying customary maéonal law in particular, the courts
should take into account the fact that the goventm&s the representative of the State in
dealings with other States, also helps sculptiegdiv by disseminating its views on what the

law is.

Since the beginning of the 2icentury, the Netherlands issues so-called ‘Guarant
Declarations’, which are actually letters of coniféirom a legal point of view, such a ‘letter
of comfort’ cannot be considered as ‘hard law’, tcary to immunity from seizure legislation,
but merely as a reassurance to the lender andg@®mitment of effort that in case an attempt
to seize the objects would be made, the authortiebe borrowing State (in this case, the
Netherlands) will do everything in their power teepent or stop that. Approximately twenty
such declarations are issued by the Dutch Goverhesat year and mostly requested by the
Russian Federation, but occasionally also by thkedrStates, Turkey, Germany and one or
more other States. The Ministry of Foreign Affaisscurrently charged with issuing such

declarations.

Within the European Union, the Netherlands is not the only State which acto@ingly.
Fourteen Member States issue, or have issuederdettf comfort’, which are described as
written confirmations from a representative of gevernment that the borrowing State will
do everything within its power to safeguard thenittom seizure. These States are Cyprus,
Estonia, Finland, Greece, Hungary, ltaly, Lithuanibe Netherlands, Poland, Portugal,
Romania, Slovenia, Spain and the United Kingdonme©&tates also have the possibility to

issue such letters, for instance, the Russian Baderand Japan.
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It should be emphasised that this Dutch commitmenthe form of a best endeavours
obligation regards all cultural objects on loanystimot only cultural objects belonging to
foreign States, although because of the 2004 UNv€aion and the applicable Dutch
legislation cultural State property on loan in thetherlands enjoys more protection than

privately owned cultural objects.

Conclusions

| have almost reached the end of my presentatiomatWlid | conclude on the basis of my
investigations? First of all, it occurred to mettiarecent years, there is a growing State
practice pointing towards protection against thewe of cultural objects on loan belonging
to foreign States. Many States consider culturggcaib belonging to foreign States and on
temporary loan as State property in use or interidedse for government non-commercial
purposes and already for that reason immune fromsares of constraint. They sometimes
count on the general rule of customary internatitana that State property in use or intended
for use for government non-commercial purposemisune from measures of constraint, but
a considerable number of States also count onxiiséeace of apecific rule of international

law immunising cultural State property on loan.

With regard to the existence of such a separatefgpaile of customary international law, |
would come to the conclusion that indeed a reltiyeung rule of customary international
law exists, although not yet firmly establishedwwll defined in all its aspects, stating that
cultural objects belonging to foreign States andtemporary loan for an exhibition are
immune from seizure. The rule only applies to aaltwbjects in use or intended for use by
the State for government non-commercial purposet)e objects should, for instance, not be
placed or intended to be placed on sale. | woujdtlsat the rule applies not only to State-

owned property, but also to property in possessraontrol of a State.

Is there cultural State property which does not fall under immunity under customary
international law?

It became clear to me that although States waimntounise cultural objects on loan, they
also want to prevent and to combat illicit acquositor unlawful removal of cultural objects

and strive for the return to the State of origin.
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| have stated earlier, that in order to be considlexs a rule of customary law, a rule needs tcabed)
among other things, on a widespread, representatidevirtually uniform practice of States. It istno
necessary that a rule is entirely accepted worldwidit the practice should reflect wide acceptance

among the States patrticularly involved in the rate\activity.

With regard to some categories of cultural Statgerty, this wide, virtually uniform acceptance is
absent. The first category regards cultural objpbisdered during armed conflicEhe plunder of
cultural objects during armed conflict is nowadayste generally considered as a serious
breach of an obligation arising under a perempimmyn of general international law (a norm
accepted and recognised by the international contynahStates as a whole as a norm from
which no derogation is permitted; also callegus cogens norm). Under international law,
States are obliged to refrain from recognising saidituation as lawful and should not assist
in the maintenance of that situation or its conseges. Based on my study, | would say that,
generally speaking, the main sentiment among Siateggleed that such objects should not
deserve protection. Although not legally but certai morally binding, many States
subscribed to the 1998 Washington Principles onottalst Era Assets, the 2000 Vilnius
Declaration on Holocaust Era Looted Cultural Assatshe 2009 Terezin Declaration on
Holocaust Era Assets and Related Issues. Moreegeeral States established Restitution or
Spoliation Committees in order to restitute culkwjects to heirs of World War 1l victims.
And currently in the United States of America, titaefislation is currently under assessment
of the Senate which would make it impossible fdiwal property illicitly taken during the

Holocaust to enjoy immunity.

When it comes to the relationship between immufmndyn seizure for cultural State property
on loan on the one hand, and return obligation®utite1970 UNESCO Convention on the
Means of Prohibiting and Preventing the Illicit Import, Export and Transfer of Ownership

of Cultural Property, the 1995 Unidroit Convention on Stolen or Illegally Exported
Cultural Objects, or the Council Directive 93/7/EEC on the return of cultural goods
unlawfully removed from the territory of a Member State on the other, the outcome is more
or less the same. Although here we are not cordcbnith a so-callegus cogens norm and
neither with the immense harm doing during armedlmt, it became clear to me during my
investigations that there is no uniform, even somes contrary State practice in this regard:
different States have different opinions (and affeekntly) as to whether immunity from

seizure can be set aside by international or contsnlaw with which it may be at odds, or as
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to whether immunity from seizure for cultural oligeon loan extends to objects which are
subject to international or European return obiagget. Some states are of the opinion that in
case a return obligation to the State of origirsexunder international or European law, the
cultural objects concerned cannot be eligible fomunity, whereas other States are of the
opinion that in such a situation the immunity rensaintouchedt is purely based on the fact

that | noted a lack of the virtually uniform Stgeactice, necessary for the establishment of a
rule of customary international law, that | had d¢onclude that a rule of customary

international law does not apply to these cultolgécts.
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Annex 1: Applicable legislation in the Netherlands

Code of Civil Procedure

Article 436
Goods intended for public service may not be seized
[relates to seizure of assets under a writ of etk@ac

Article 703
Goods intended for public service may not be seized

[relates to pre-judgment seizure]

Act on General Provisions of Kingdom Legislation

Section 13a
The jurisdiction of the courts and the executionudlicial decisions and deeds are subject to

the exceptions recognised in international law.

Court Bailiffs Act

Section 3a

1. A court bailiff who is instructed to perform afficial act shall, if he must reasonably take
account of the possibility that performing the ectuestion would be incompatible with the
State’s obligations under international law, imnagelly inform Our Minister [the Minister of

Justice] of the instruction in the manner presatibg ministerial order.
2. Our Minister may notify a court bailiff that anfficial act which he has been or will be

instructed to perform or which he has performemhé®@mpatible with the State’s obligations

under international law
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3. Such notification may only be givex officio. If the matter is urgent, notification may be

given verbally, in which case it must be confirmedvriting without delay.

4. The notification shall be published by beingceldin the Government Gazette.

5. If, when he receives notification as referredntsubsection 2, the court bailiff has not yet
performed the official act, the effect of the nicétion shall be that the bailiff is not
competent to perform the official act. An officatt performed contrary to the first sentence

shall be invalid.

6. If, when a court bailiff receives notificatios eeferred to in subsection 2, the official act
has already been performed and involved a wriedfuse, the bailiff shall immediately serve
the notification on the person on whom the writ 8asved, cancel the seizure and reverse its

consequences. The costs of serving the notificatail be borne by the State.

7. A judge hearing applications for provisionalggmay, in interim injunction proceedings,

terminate the effect of the notification referredint the first sentence of subsection 5 and the
obligations referred to in subsection 6, withowgjpdice to the powers of the ordinary courts.
If the official act involves seizure, article 43&8aragraph 4 of the Code of Civil Procedure

shall apply.
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Annex 2: Information letter, provided by the Government of the Netherlands, as annex
to its guarantor’s declaration

Below is an explanation of the guarantor’'s declarmafor art objects on loan from a foreign
State for exhibition in the Netherlands.
Property forming part of the cultural heritage dioeeign State is, to a large extent, immune

from seizure in the Netherlands under Dutch lave (sow) and international law.

First, the Dutch Code of Civil Procedure (Wetboak Burgerlijke Rechtsvordering) contains
two provisions prohibiting the seizure of goodsemded for public service. (One of the
provisions bans pre-judgment seizure, the others bsgizure of assets under a writ of
execution to levy a judgment debt.) It is estalddsudicial practice to treat cultural goods of
a foreign State that are in the Netherlands tenippfar an exhibition as goods intended for
public service. Support for this practice can benfb in international law. Article 21 of the
2004 UN Convention on Jurisdictional Immunities $thtes and Their Property explicitly
states that ‘property forming part of an exhibitmfiobjects of scientific, cultural or historical
interest and not placed or intended to be placeslatei should be considered goods intended
for public service. When the Convention was drgftbére was no controversy whatsoever
among the States Parties concerning this matters€&uently, it may be explicitly assumed

that this is an applicable rule of internationavt.la

In addition to the aforementioned provisions of @ede of Civil Procedure, section 13a of
the General Legislative Provisions Act (Wet AlgemdBepalingen) applies. This provision
states that the courts must take into account éxcesprecognised by international law when
determining whether they have jurisdiction. Intéior@al law recognises, for example, that
certain categories of persons and property enjaypumity from the jurisdiction of foreign

courts. This applies to property forming part of ttultural heritage of a foreign State that is
temporarily on loan for an exhibition. The aforerened exception does not apply to
property that serves a commercial purpose in thatplaced or intended to be placed on sale.
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On the basis of the aforementioned legislation tredcited provision of international law,
firmer guarantees can be given for cultural goddd are the property of foreign States than

privately owned cultural goods.

A guarantor’s declaration relates to immunity fregizure and declares that the State of the
Netherlands will do everything that is legally withts power to prevent the seizure of such

goods.

In the unlikely event that a cultural object ofaaeiign State is at risk of seizure, section 3a of
the Court Bailiffs Act (Gerechtsdeurwaarderswetplegs. Before carrying out the intended
seizure of the object, the balliff levying the se® is required to contact the Ministry of
Justice, which will ask the International Law Diais of the Legal Affairs Department of the
Ministry of Foreign Affairs to determine whetherizge would be contrary to the State’s
obligations under international law. If so, the Mier of Justice can issue a notice to the
bailiff stating that the object may not be seiziedthe unlikely event that such an object has
already been seized, the seizure must be nullifirethe basis of the Minister’s notice.

Due to the aforementioned legislation and judigedctice in the Netherlands, the risk of
property forming part of the cultural heritage dibeeign State being subject to seizure in the

Netherlands is minimal.

There is, however, one important exception to tf@eanentioned rule. The plunder of
cultural objects during armed conflict is to be siolered as a serious breach of an obligation
arising under a peremptory norm of general intéonat law. Under international law, States
are obliged to refrain from recognising such aaitn as lawful and should not assist in the
maintenance of that situation or its consequendas.provision of immunity for such illicitly
acquired objects would be at odds with this obiarat The guarantor's declaration does,

therefore, not apply to such cultural objects (mlahg judaica).

Should you require more information about the leggbects of the guarantor's declaration
and immunity of cultural goods, please contact Ititernational Law Division of the Legal
Affairs Department of the Ministry of Foreign Affai(Nout van Woudenberg, tel. +31 (0)70

348 6144). If you have any questions about thisidfiy's provenance and research policy,
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please contact the International Cultural PolicytWG&erdien Verheuvel, tel. +31 (0)70 348
6581).
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